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ABSTRACT
Objective: The aim of this article was to analyze the so-
cial, ethical, and legal aspects related to assisted concep-
tion in Brazil. 
Methods: This paper was based on preliminary data ex-
tracted from research “Assisted Reproduction in Brazil: De-
mographic, Social Aspects and Implications for Public Poli-
cy”. This study aimed to investigate the private and public 
supply, the availability, and the criteria to allow access to 
reproductive technologies within the realms of public ser-
vices, government regulations and legislation, professional 
association guidelines, and self-regulations, in addition to 
the ensuing ethical and social implications. The data com-
prises interviews with fertility specialists; Federal Board 
of Medicine resolutions on assisted conception; technical 
standards set by the Brazilian Health Surveillance Agen-
cy; participant observation; and detailed field notes of the 
Congresses of the Brazilian Society for Assisted Concep-
tion. 
Results: Health care services have been unable to meet 
the growing demand for infertility treatment. Assisted re-
productive technologies are mainly offered by private clin-
ics at a very high cost. There is no specific legislation regu-
lating assisted conception in Brazil. Bills aimed to regulate 
it are markedly influenced by religious views and moral 
judgment. Evangelical and Catholic members of Congress 
against procedures involving the manipulation of embryos 
hamper discussions on the topic. 
Conclusions: In the absence of state regulation, resolu-
tions of the Federal Board of Medicine are filling the gap. 
Regarding all reproductive rights, equitable access to as-
sisted conception care is dependent on public health ser-
vices. 

Keywords: Infertility, Assisted reproductive technologies, 
Access, Regulation, Reproductive rights, Public health.

INTRODUCTION
Assisted conception is a significant milestone in the 

evolution of Biomedicine technology (Correa & Loyola, 
2005; Oliveira & Borges, 2000; Diniz, 2003). It has grown 
rapidly and globally since the first child was born from in 
vitro fertilization (IVF) in 1978. The demand for services 
based on assisted conception technology has risen sub-
stantially in European countries and in the United States 
(Spar, 2006). One percent of the births in the United 
States and Western Europe derive from the use of assist-
ed reproductive technologies, with IVF ranking atop other 
methods. Denmark stands out among European countries, 
with an annual assisted reproductive technology birth rate 
of five percent (Spar, 2006).

Brazil has also seen an increase in the demand for as-
sisted conception services, which are mainly offered by 
private clinics at a very high cost. The growing use of re-
productive technologies in Brazil has been associated, to 
a large extent, with the postponement of maternity until 
after the age of 30 (Berquó & Garcia, 2012). Although the 
postponement of maternity occurs more frequently among 
women with higher income levels, a relevant number of 
less privileged women have also been choosing to become 

mothers at later stages of their lives (Berquó & Garcia, 
2012). 

According to the literature, 70 million couples of re-
productive age have trouble getting pregnant. Moreover, 
most of them cannot afford assisted reproductive treat-
ments and have no access to such procedures at public 
clinics (Ombelet et al., 2008). In the case of Brazil, empir-
ical studies have reported unequal levels of access to ART 
by low-income populations within the public health ser-
vice (Makuch et al., 2010, 2011; Makuch & Bahamondes, 
2012).

Considering the milestone of reproductive rights, re-
productive choices and their implementation are depen-
dent upon the access to all reproductive planning services, 
including assisted reproductive technologies.

This paper aimed to analyze the ethical, normative, 
and legal aspects involved in assisted conception and the 
responsiveness of public health services to the demand for 
assisted reproduction treatments in Brazil. 

MATERIALS AND METHODS
This paper was based on the analysis of preliminary 

results from the study “Assisted Reproduction in Brazil: 
Demographic, Social Aspects and Implications for Pub-
lic Policy” covering the years of 2010 to 2014. It aims to 
investigate the public and private supply of reproductive 
technologies, availability, and access criteria adopted in 
public health services, government regulation and legis-
lation, professional association guidelines and self-regula-
tions and ethical and social consequences.

The primary data used in this paper comprises 
semi-structured interviews with medical fertility specialists 
from nine services (four public and five private services), 
technicians from the Brazilian Health Surveillance Agen-
cy (ANVISA) responsible for regulating assisted reproduc-
tion services, and a member of Congress rapporteur of Bill 
1184/2003, drafted to regulate assisted conception in Bra-
zil. The interviews were taped and transcribed in full.  They 
were conducted in the cities of Brasília, São Paulo, Rio de 
Janeiro, Belo Horizonte, Porto Alegre, Salvador, and Brasil-
ia. The interviews covered the legal, ethical, and social 
aspects of assisted conception, including legislation, regu-
lation, mandatory reporting registries, financial aspects of 
IVF treatment, gamete and embryo donation, surrogacy, 
risks of IVF treatment for women and the offspring, and 
unequal access to treatment.

The field notes from scientific discussions held in 
various Congresses of the Brazilian Assisted Repro-
duction Society and the Latin American Assisted Re-
production Society from 2010 to 2013 were used. 

The authors attended these scientific meetings and 
observed the discussions between physicians and not-
ed their views on social, ethical and legal matters. 
The authors took notes during the discussions and talked 
to participants during the breaks. Specialists from both pri-
vate and public services were present at these meetings.

The secondary data comprised the analysis of reg-
ulations, resolutions, and government ordinances; res-
olutions by the Federal Board of Medicine regulating 
assisted conception practices; technical opinions is-
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sued by the Federal Board and its regional chapters. 
The technical regulations published by ANVISA and the 

bills pending in Congress on the regulation of assisted con-
ception were also examined. 

The main issues investigated were same-sex couples, 
single females, HIV couples, sex selection, surrogacy, 
equal access to medical services, embryo transfer, exceed-
ing embryos, gamete donation and/or compensation, pub-
lic funding for IVF treatments, legislation, and regulatory 
registries.

The interviews were categorized based on previously 
defined codes. Data managing, processing, and analysis 
were performed with the aid of software package Atlas TI. 
The software package allowed the organization and selec-
tion of the material according to categories defined by the 
author.

RESULTS AND DISCUSSION
Brazilian Health System
Congress established the Brazilian Public Health Care 

System (SUS) in 1988. It was the result of the combi-
nation of popular demand and the efforts of specialized 
institutions in favor of the implementation of a pub-
lic, tax-funded, free of charge, universal access health 
care system. The SUS is based upon the following prin-
ciples: universality (public health should be guaran-
teed for all citizens); equity (in that it provides from 
basic to specialized care); and integrality (it implies a 
holistic perspective and the supply of integrated care). 
It is organized within a regional and hierarchical di-
vision of services, between the three levels of the Bra-
zilian Federation – cities, states and the Federal Gov-
ernment – and involves public mobilization (periodical 
conferences and permanent counsels involving public 
managers, health care workers, and users of the system) 
(Conass, 2011a). 

The three levels of government fund the system. The 
Federal Government is required to provide at least the 
same amount as the growth of the GDP of the previ-
ous year. The states are required to spend at least 12% 
and the cities 15% of their budgets to fund the SUS.  
Constitutional Amendment 29/2000, regulated by Federal 
Complementary Law 141/2012, defines such fund alloca-
tion. In 2012, the per capita expenditure of public funds 
allotted to health care in the country amounted to USD 
512.60 (Global Health Observatory, 2013). 

The system has been only partially able to meet 
these requirements. In 2011, Brazil spent in only 
4.1% of its GDP on public health care according to 
the World Health Organization (Global Health Obser-
vatory, 2012). Another challenge is the complex co-
existence of the public system with a private health 
care system funded through private health insurance. 
Even though in September 2013 25.3% of the popula-
tion had private health insurance according to the Na-
tional Health Agency, people still seek the SUS for proce-
dures of medium and high complexity (Conass, 2011b). 
This is not the case for assisted reproductive treatments, 
which are not covered by private health insurance and are 
offered on a limited basis by the SUS.

The SUS does not have a line in its budget to fund 
assisted reproductive procedures. What it has is a list 
of procedures reimbursed by the National Health Fund 
(Fundo Nacional de Saúde), the federal agency responsi-
ble for investing taxpayer money in health care directly 
or by transferring funds to State or Local Health Funds. 
Procedures not included in this list are paid for by state and 
local budgets. 

Assisted conception procedures are not included in the 
list. The supply of these procedures is dependent upon the 
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interest of local governments in funding them, which cre-
ates an unstable supply of assisted conception services.

Private Clinics
The number of private clinics offering assisted con-

ception services in the country has increased significantly.  
Determining their exact number is, however, a complex 
task. 

Clinics are required to register with the ANVISA through 
the National Embryo Production System (SisEmbrio). Sis-
Embrio was created in 2008 to record the number of hu-
man embryos produced and implanted in the country using 
the IVF technique – cryopreserved and research-targeted 
human embryos – and the potential number of embryos 
destined to research and therapeutic purposes.

Registration with other institutions, although existing, 
is not mandatory. The Brazilian Society of Assisted Repro-
duction, an institution organized around physicians work-
ing with assisted reproduction, is one of these entities, as 
is the Latin American Network of Assisted Reproduction 
(LARA Network) – the Latin American institution in charge 
of accrediting assisted reproduction clinics.

By crossing the records of these institutions and based 
on web searches, the authors of this paper found around 
220 services currently offering assisted reproduction ser-
vices in Brazil, 51% of which located in São Paulo.  The IVF 
treatments offered by private clinics is very expensive and 
only higher-income populations can afford them. Accord-
ing to the specialists interviewed, there is no waiting list 
at these clinics.

Public policies and services
From the point of view of the implementation of repro-

ductive rights, family planning has been secured by the 
Brazilian Constitution since 1988 (Article 226, paragraph 
7) and by Law 9263/1996, which states that: “To exer-
cise the right to family planning one will receive all meth-
ods and techniques of conception and contraception which 
are scientifically accepted and that do not pose risk to the 
lives of those involved, guaranteeing freedom of action”. 
This Law regulates and addresses the right to reproduction 
for those incapable of but willing to procreate, but it does 
not regulate assisted conception specifically. Accordingly, 
it would be the duty of the State to secure such rights, 
by taking positive steps to prevent infertility and provide 
infertility treatment and enable access to techniques of as-
sisted human conception. And to do so by providing the 
resources needed through the SUS following the principles 
of universality, integrality, and equity.

Offering infertility treatment to individuals and couples 
is not a priority for the Brazilian Public Health System. In 
March 2012, the Ministry of Health stated in the media 
it was establishing a technical committee to discuss the 
issue. One of the specialists interviewed in our study par-
ticipated in the committees first meeting. The committee 
never issued a report from this discussion, and no further 
meetings were held. The director of a Public Human Re-
production Service (Hospital Regional da Asa Sul – Distrito 
Federal), one of the members of the Committee, stated in 
an interview that “currently the SUS  offers  31 assisted  
human  reproduction procedures – most  of  which are pre-
liminary tests  for  treatments of  higher complexity, such 
as in vitro fertilization.”

This study found that by mid-2012 only nine public in-
stitutions were offering IVF treatment, four of which at no 
charge and five charging partially for the procedures(1). 

A study conducted by Samrsla et al. (2007) on the as-
sisted reproduction services offered by the Hospital Re-
gional Asa Sul de Brasília showed that the waiting lines 
were very long and that patients were not informed about 
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how long they would have to wait for procedure, which, on 
average, was four years. Makuch et al. (2011) addressed 
the inequality of access and the long waiting times in the 
assisted reproduction services offered by the Hospital da 
Universidade Estadual de Campinas. Complex treatments 
are no longer offered at this center, which today offers 
solely low complexity procedures.

These findings were corroborated by the interviews 
conducted with the physician in charge of the public ser-
vice at Hospital Regional da Asa Sul and with the physi-
cian in charge of the public services offered by the Hospital 
Pérola Byington in São Paulo.  Both reported high levels of 
demand and lack of service capacity:

“Currently there is a four-year waiting line. And it could 
take longer, but let’s say it’s four years. So what did we 
do? This year, what did we do? We stopped scheduling new 
appointments because we wanted to end the waiting line”. 
(Director of the Human Reproduction Center at Hospital 
Regional da Asa Sul)

The Human Reproduction Center of the Hospital das 
Clínicas de São Paulo also offers services of low, medi-
um, and high complexity. This center was reopened in July 
2011, after having been closed in 2007 due to a fire in 
one of its facilities. According to its director, the Center 
was improved to meet the new standards of the ANVISA. 
However, only patients aged 38 or younger will be offered 
treatment.

“The decision was approved by the ethics committee of 
the Hospital das Clínicas, because as of this age the chanc-
es of getting pregnant are reduced to less than 5% due to 
the poor quality of the eggs. In 2003, when the Center was 
opened, there was no age limit, and more than half of the 
8,000 women enrolled were over 40. The service is going 
to be 100% public. Couples will be sent for treatment by 
the SUS health care unit. All costs will be paid by the State 
Government.” (Director of Center for Reproduction, Hospi-
tal das Clínicas, São Paulo)

According to the interviewee, the Hospital Regional da 
Asa Sul of Distrito Federal has no exclusion criteria based 
on sociodemographic criteria or an age limit for patients:

“There is no age limit. If the patient starts at the age 
of 41, in five years’ time she will be 46. The criterion is 
clinical judgment. We tell the patient: Look, it is going to 
take three years. The patient arrives at 45. You will wait 
for three years. And what you will probably hear from me 
when you arrive for treatment is you are no longer fit to 
do it. I will evaluate your follicular potential and you will 
have none. Patients are warned, but none is excluded due 
to age. We raise awareness and tell patients they should 
not wait, but we will not exclude them” (Director of Human 
Reproduction Center, Hospital Regional da Asa Sul). Never-
theless, infections such as hepatitis and HIV are also con-
sidered to be exclusion criteria by the Hospital Regional da 
Asa Sul-DF due to the nonexistence of separate machines 
for procedures performed in these patients as required by 
the ANVISA.

It should be noted that despite the lack of an age limit, 
women seeking assisted reproduction therapies who have 
to wait for four years will be that closer to menopause by 
the time they are offered treatment. And such delay af-
fects the chances of successful treatment.

The person in charge of the service at Hospital Pérola 
Byington shared a different perspective on the age limit 
issue:

“The patients admitted until last year had no age limit 
imposed upon them; an age limit has been applied since, 
so now we see patients aged 35 years or younger. Consid-
ering that patients have to wait for four years, a patient 
that age will be 40 when treated.” (Director of Human Re-
production Center, Hospital Pérola Byington)

The interviewee in charge of Hospital Pérola Byington 
in São Paulo also mentioned exclusion by clinical criteria 
due to the service’s inability to treat patients with severe 
diseases:

“And we cannot accept patients with severe diseases, 
heart diseases, severe hypertension, and patients with 
spreading diabetes. This is also debatable because many of 
these patients, despite being sick, have the right to treat-
ment. I would even understand this if I were in a hospital 
where I had a general practice or an obstetrics clinic, and a 
patient with severe heart disease came to me. I would dis-
cuss the issue in a meeting, talk to the general practitioner 
and the obstetrician, and I would tell them:  I will offer her 
treatment.  Would the general practitioner agree? Would 
they handle the treatment? Would the obstetrician do the 
prenatal screening? Would they handle it? Would we all be 
committed to treating this woman? Yes, we would. If this 
were the case I would do it. But I am in a hospital in which 
I fertilize the woman then send her to prenatal screening 
somewhere else. So, I do not”. (Director of Human Repro-
duction Center, Hospital Pérola Byington)

This interviewee cited another relevant issue: proce-
dures involving gamete donation were not included in the 
hospital’s budget, and therefore are not performed. This 
restriction affects everyone in need of gamete donation 
– heterosexual couples included – and constitutes an ob-
stacle to the treatment of single people and homosexual 
couples in particular. 

Yet, none of the interviewees reported the existence of 
obstacles of a “social” nature in the access to the proce-
dures, i.e., treatment is also offered to single women and 
homosexual couples. The few existing public services im-
pose restrictions to patients based on their age at the start 
of treatment and on whether they are HIV-positive. Budget 
was named the most significant restriction to the supply of 
complex assisted conception treatments at public services.

The service at Hospital Regional da Asa Sul often relies 
on the personal efforts of its administrators:

“And that is when the patients resort to whatever they 
can, you see? Sometimes I will help, I will give them mon-
ey.  I feel really sorry for them (…).” (Director of the Cen-
ter for Reproduction, Hospital Regional da Asa Sul)

This administrator mentioned the hospital was fund-
ed with resources coming from the Distrito Federal state 
budget, not the Federal budget; and added that the very 
limited funds the hospital receives are not transferred reg-
ularly.

“So far the SUS has not included fertility treatment in 
its list of reimbursed procedures. Our funds come from the 
State budget. So it’s the Public Health State Funding that 
supports them.”

The interviewee also alluded to a sperm function test 
that cannot be conducted at the hospital. She did not 
mention the number of people in need of such test, but 
stressed she often calls her friends at private services to 
ask for help:

“(…) I call them and say: can you please do it for a 
lower price? See what you can do for me (...) And since we 
are good friends, they manage to help.”

The situation at Hospital Pérola Byington in São Paulo is 
more stable. In spite of being also funded by a State bud-
get, there is a fixed amount assigned to the Hospital for 
assisted conception procedures. The hospital has managed 
to receive a specific and regular budget for human repro-
duction thanks to previous administrators.

Although infertility prevention is a significant portion 
of reproductive health care, there are no campaigns on 
the issue directed to the population or to young people 
in particular. Sometimes infertility results from untreated 
asymptomatic sexually transmitted diseases.

Assisted conception services - Garcia, S.

1Hospital Pérola Byington and the Hospital das Clinicas, both in the city of São Paulo-SP, Hospital Regional da Asa Sul (HRAS), in the Federal District, and the Instituto Materno Infantil 
in the city of Recife-PE are the only public institutions in Brazil offering full treatment (testing, clinical procedures and medications) without patients bearing any of the costs. The hos-
pitals charging partially for the procedures and at which the medications are paid by the patients are: Hospital  Universitário  de Ribeirão Preto (SP), Hospital Universitário da Universi-
dade Federal de São Paulo (Unifesp), Hospital das Clínicas da Universidade Federal de Minas Gerais, Hospital das Clínicas de Porto Alegre (RS), and Hospital Fêmina de Porto Alegre (RS).
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Strategies to lower the costs of the procedures were 
also mentioned. In an interview conducted at a not-for-
profit assisted conception service center in the city of San-
to André, in the state of São Paulo, linked to the Medical 
School of the ABC Region (Faculdade de Medicina do ABC), 
IVF procedures are offered for approximately a third of the 
price charged by private clinics in general. This was made 
possible thanks to price negotiations with the pharmaceu-
tical industry. Government does not control the prices of 
pharmaceuticals in Brazil.

Many are the challenges inherent to the development of 
public policies to allow greater access to reproductive tech-
nologies, the preparation and implementation of guidelines 
to establish assisted reproduction services in the country, 
and the determination of a budgetary framework for the 
public health system. In late December 2013, the federal 
government published an ordinance setting aside BRL 10 
million to be distributed among eight public centers offer-
ing infertility treatment. However, the distribution criteria 
and how these funds will be used by these centers are still 
unclear(2).

Regulation
Assisted conception has been the topic of study of 

several researchers in Brazil. Some of them empha-
sized the lack of regulation for this practice (Correa & 
Loyola, 2005; Medeiros & Verdi, 2010), while others 
were concerned about the complex ethic and moral is-
sues related to dealing with embryos (Correa & Loyola, 
2005; Diniz, 2001; Guilherm, 2000), such as anonym-
ity when donating gametes and the medical manipula-
tion of the female body (Tamanini, 2004; Correa, 1998). 
Diniz (2001) and Correa (2000) studied the first resolu-
tion by the Federal Board of Medicine in 1992 concerning 
the ethical norms for the utilization of such technologies. 
The latest resolution was published in December 2013 
(CFM, 2013). There is not yet any published analysis of the 
changes introduced by it.  

On the other hand we lack empirical studies with infor-
mation about the performance of both sectors in this area 
and about the decisions of Federal and Regional Boards 
of Medicine on cases not described in these resolutions. 
Ultimately, the resolutions and the set of written opinions 
released by the Boards have been fulfilling the legal void 
prevailing in Brazil.

In January 2005, the Biosecurity Law set the standards 
for the use of genetic engineering techniques. It con-
demned the manipulation of human germ cells, thereby 
taking precautions against cloning and eugenics, and es-
tablished the National Biosecurity Board. 

Permission is subject to the following conditions: 
1. Embryos have to be viable or. 2. Embryos must have 
been frozen for over three years as of the date of the 
enactment of the Law, or 3.Embryos must be frozen as 
of the date of enactment of the Law, after having com-
pleted three years, as of the date they were frozen. 
In any case, the couple has to approve the use of the em-
bryos. It also defined that “institutions for health care re-
search and services that conduct research on or therapy 
with human embryo stem cells must submit their projects 
to the examination and approval of the respective commit-
tees on research ethics.”

Regardless of controversy, the Biosecurity Law enabled 
significant progress in the Brazilian legal system, which 
lacks specific laws and regulations designed for technolog-
ical advances in medicine.

The only specific regulations in force concerning the 
supply of assisted conception services are the regulations 
set by ANVISA (Resolution 23/2011 of the Collective Board 
of Directors), but they are restricted to sanitary issues, such 

as the definition of the correct temperature to preserve 
sperm and eggs and to ensure that all medical and labora-
tory procedures done in the clinics have been registered, 
and the Resolutions set by the Federal Board of Medicine.
However, these resolutions have no force of law, although 
violators are punishable.

Bill discussions and the interests involved
There are few Bills on this matter. In the Legislative 

process, bills must first be analyzed and approved by both 
Houses by a simple majority to be then to the President to 
be sanctioned or vetoed.

Our analysis of the Bills on reproductive technologies 
revealed that 16 were submitted from 1993 to 2010, 11 of 
which attached to current Bill – PL- 1184/2003. This Bill, 
already approved by Senate in 2003, is awaiting voting in 
the Committee on Constitution and Justice (CCJ) in Con-
gress, before going to the full chamber. The Bill, aimed at 
regulating assisted conception in Brazil, includes in its de-
terminations the limitation to a maximum of two embryos 
implanted in each IVF cycle and a ban on embryo freezing. 

Religious influence is present in all proposals. Although 
government in Brazil is officially secular, Catholics and 
Evangelicals amount to 65% and 22% of the population, 
respectively (IBGE, 2012). In Congress there is a strong 
alliance between these groups in topics related to family 
issues, abortion, and sexuality. Organized religious groups 
also try to veto high-complexity assisted conception pro-
cedures in which gametes or embryos are manipulated. 
To accomplish this, a catholic caucus with members of 
Congress from all parties acts with the support of the Na-
tional Conference of Bishops of Brazil to lobby against re-
productive rights. Evangelicals (also organized in a group 
in Congress) discuss and vote with Catholics in sensitive 
issues involving assisted conception, abortion, and embryo 
research, among other matters.

Assisted conception has been recurrently associated 
with abortion, which is another sensitive issue for religious 
groups.  This association is made because not all produced 
embryos are saved. This became evident during the in-
terviews conducted in Brasília with a Congress member, 
the rapporteur of Bill 1.184/2003. Abortion was one of the 
reasons why the rapporteur asked to be placed in charge 
of Bill 1.184.

This rapporteur is also the leader of the evangelical 
caucus in Congress. In voting sessions concerning the in-
terests of both religious groups, party differences are left 
aside. This became evident in the interview with the evan-
gelical member of Congress:

“When the access to an embryo bank was included in 
Article Five, we, catholic and evangelical members of Con-
gress, became aware of the issue. Well, we are 300 (…) 
It’s 20 active members, plus another 77, which brings us 
to close to 100. Seventy-seven are evangelicals. (…) And 
we are personally against the bill, all of it”.

An assistant to the National Conference of Bishops of 
Brazil acting at Congress said: “As a Catholic, I am against 
the bill. We always prefer adoption. But because we know 
that clinics are a reality, they do exist, there is the need for 
regulation. This is what we believe: the stricter the regula-
tion, the fewer frozen embryos will be disposed of. We ad-
vocate the thesis that life begins at conception. And since 
this is what we believe in, we will stick by it.”

Regardless of the discussions on the influence of re-
ligious groups in the legislative process – which involve 
the contemporary debate on the secular nature of the 
Brazilian Government – the Bills, which still need the 
approval of Congress, have been under scrutiny for a 
long time, not only due to their controversial character-
istics but also because they do not provide political divi-

2This ordinance (number 3149) allocated funds to health institutions offering Assisted Human Reproduction procedures through the SUS, including in vitro fertilization 
and/or intracytoplasmic sperm injection.
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dends such as positive media exposure or votes, an im-
pression confirmed by the rapporteur and his assistants. 

Federal Board of Medicine (CFM) Resolutions 
and technical opinions by the Federal and Regional 
Boards (CRM): filling the gap

The most recent Resolution (CFM 2.013/2013) regu-
lates the disposal of embryos, shared egg donation, and 
age limits for egg donors (35 years), semen donors (50 
years), and for women to submit to assisted conception 
(50 years). It also extended to a fourth degree relative 
the permission for surrogacy arrangements and explicitly 
determined the right of single individuals and homosexual 
couples to opt for assisted conception.

In order to understand the demands and discussions 
concerning the cases that do not fall under the CFM Reso-
lution, we looked into the technical opinions over requests 
for ethical-legal analyses published in the websites of the 
Federal and Regional Boards of Medicine (CRMs).

The 50 different opinions analyzed cover the period 
from 1997 to 2011, before the latest resolution was issued 
in 2013. The main themes addressed were: surrogacy, egg 
donation, semen donation, assisted fertilization for indi-
viduals with HIV, sex selection, destination of preserved 
embryos, transfer of embryos, informed consent process, 
installation and functioning of clinics, and assisted concep-
tion for homosexual couples. Twenty-two of the 50 opin-
ions were issued by the CRM of the State of São Paulo, 
the state with the largest number of assisted conception 
services in Brazil.

The requests show the level of complexity concerning 
assisted conception issues, as well as the ethical, moral, 
and legal aspects involved in the inquiries. For instance, 
some physicians advocated the payment to egg donors as 
a way of compensating for the invasive procedure they un-
dergo and to address the issue of egg shortage. This pro-
cedure was not allowed by the CFM resolution.

However, the most recurring theme was “surrogacy”, 
present in 16 issued opinions. Before 2013, the CFM res-
olution allowed surrogacy only between relatives up to 
second degree, but set that the CRMs should decide on 
the cases that did not fall under this rule. Brazil has been 
trying to impose ethical standards to prevent human body 
trade, i.e., the surrogate mother cannot be paid, and that 
is why emphasis is given to family ties. Thirteen of the 
16 opinions mentioned above discussed requests for sur-
rogate pregnancy of up to second degree. Nine of the 13 
requests were approved in several states of Brazil. In the 
cases in which the surrogate mother was not a relative of 
up to second degree, the affective connection between the 
genetic and the surrogate mother was used to justify the 
procedure.

Two requests analyzed by the CRM of the state of Goiás 
involved egg donation and in both cases the donors were rel-
atives. This reflects an ethical issue for the physician, since 
the CFM resolution is clear with regard to the need of keeping 
the donors anonymous. In one of these cases, a 52 year-old 
woman requested in 2002 authorization to receive the eggs 
of her 25-year-old niece. This case was taken to the CFM. 
The request was denied based on the CFM Resolution of 
1992, which did not allow donors and recipients acquaint-
ed with each other. 

Four years later, the CRM of the state of Goiás decided 
otherwise on a very similar case – an egg donation be-
tween sisters. Although the provisions stated that donors 
could not know the identity of the recipients and vice-ver-
sa, the opinion authorized the procedure, as there was an 
agreement inside the family that included the couple do-
nating.  

Egg donation is a serious issue due to the small 
number of donors available. This issue is frequently de-
bated in assisted conception meetings and the opinions 
on and solutions for the shortage of donors are diverse. 
Some physicians advocate payment to egg donors as a way 
of compensating for the invasive procedure they undergo 
and to solve the issue of egg shortage. Such opinions show 
the level of complexity concerning assisted conception is-
sues, as well as the ethical and legal aspects involved in 
the inquiries. 

It is well known that most physicians are against laws 
to regulate the practices within this field. Their main ar-
gument is that this would be a legal straightjacket for 
practices in this field, since it does not contemplate the 
technology advances and scientific discoveries in the area. 

In this manner, they argue that the CFM resolutions 
and technical opinions are sufficient to regulate and hin-
der unethical practices. However, users still have no legal 
grounds to protect their rights.

CONCLUSION
The Federal Constitution of 1988 introduced a new ap-

proach to health care in Brazil.
Law 9263/1996 regulated family planning and made 

it mandatory for the Government to provide support to 
conception by “offering all methods of contraception and 
conception techniques that are scientifically accepted.”

Hence, we ask these questions: should the Govern-
ment implement a National Policy for Assisted concep-
tion that is 100% publicly funded? If assisted concep-
tion care is to be provided in full, can it include some 
population groups while leaving other groups out? 
What kind of government regulation should be addressed? 
Should we have a specific law for assisted conception? 

These issues need to be considered in order for truly 
universal care to be implemented under the auspices of 
the principles proposed by the SUS. 

Currently, the demand for assisted reproduction ser-
vices is served without the basis of legal regulation, with 
the Boards of Medicine acting as legislators. On the other 
hand, the strong religious pressure that dominates the dis-
cussions in Congress has become an obstacle to the pass-
ing of legislation to regulate the practice, since decisions 
oriented by religious belief and values might violate the 
patients´ constitutional rights.

Several points addressed herein deserve to be broadly 
discussed by society. For instance, should payment to egg 
donors be allowed in order to resolve the problem of the 
small number of donors available?

Considering the context of public health policies in 
Brazil and within the framework of reproductive rights, 
it is crucial to develop strategies to increase accessi-
bility to reproductive technologies taking into account 
women’s and children’s health. It is also crucial to de-
velop and provide public information and education on 
infertility prevention and sub-fecundity as a means to 
build the awareness over the risk factors for infertility. 
For that matter, health providers should be trained to pro-
mote prevention and provide information on this topic.

Finally, it is a political, economic, and ethical challenge 
for policy makers to decide how to allocate funds for as-
sisted conception considering the universal access and 
free-of-charge nature of the Brazilian health care system. 
At present there is no open debate in the society. 
This enormous challenge should bring together social sci-
entists, bioethics scholars, jurists, physicians, and policy 
makers in an initiative to discuss ethical and legal parame-
ters, impacts and dilemmas, and to articulate a policy agen-
da to better meet peoples experiences, needs, and rights. 
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